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Parody or Parasite?
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INTRODUCTION

Consider the following scenarios: a writer and illustrator compose a "poetic" account of an overly publicized trial in a style that strongly resembles a widely recognized children's book; a rap music group records its own streetwise version of a popular country‑rock standard; and a movie studio reconstructs a recognizable and highly‑expressive photograph of a pregnant celebrity to promote a slapstick comedy. These scenarios briefly summarize facts in three copyright infringement cases in which accused infringers argued that their works were parodies of the originals and, therefore, protected under the affirmative defense of copyright fair use.2  As discussed below, two of the defendants were able to argue successfully that their works should qualify as parody and thus won using their fair use defense. The focus of this article is on what type of work should qualify as parody thereby giving it favor with respect to the first factor of the fair use provision, and not an exhaustive fair use analysis for alleged parodic works. It provides some guidance as to the qualities an authored work should have to achieve the "transformative" nature needed to qualify as a fair use parody. This analysis of parody examines views from court opinions and from literary critics regarding parody and what type of work should qualify as parody.3

COPYRIGHT PARODY CASES

Although there is a long line of copyright parody cases, three recent ones, beginning with a 1994 Supreme Court case, collectively provide a fresh and in‑depth focus on copyright fair use analysis where the accused work is claimed to be a parody of the original work. The cases are instructive in that they discuss characteristics of parody and examine specific features of the disputed works in determining

whether one is a genuine parody, as opposed to a satire or simple comical spoof of the other.

Campbell v. Acuff‑Rose Music, Inc.,

Acuff‑Rose, a music publisher and owner of the copyright in the song "Oh, Pretty Woman" sued the rap music group 2 Live Crew for copyright infringement upon its release of a rap version of "Oh, Pretty Woman" titled "Pretty Woman," written by Luther Campbell. In the last 30 years "Oh, Pretty Woman," performed by Roy Orbison, has established itself as a classic and widely recognized song in the popular music world. Acuff‑Rose claimed that 2 Live Crew's "Pretty Woman" is substantially similar in melody to "Oh, Pretty Woman" and the lyrics of the first verse of "Pretty Woman" are substantially similar to that of the original version. The music publisher argued that "Pretty Woman" does not comment on the copyrighted work because Campbell's lyrics focus on a woman's character and physical features, whereas the original version is essentially a song about loneliness.' 

On the other hand, 2 Live Crew (and its songwriter, Campbell) argued that "Pretty Woman" comments on what they see as the blandness and banality of Orbison's original song and, as such, was a fair use under § 107 of the Copyright Act. The district court held that "Pretty Woman" was fair use pursuant to § 107 and granted summary judgment to 2 Live Crew. The Sixth Circuit reversed the decision holding that the work did not qualify as fair use. In its analysis it found that the work was not a parody. The Supreme Court granted certiorari on the issue of "[w]hether petitioners' commercial parody was a `fair use' within the meaning of 17 U.S.C. Section 107."

The Court found that Campbell's version of the original has the same first line as the original but then departs dramatically from it. In sum, Campbell's lyrics are vulgar and offensive and are directed to the woman referred to in the song. The introductory bass line of the original song is performed twice as many times in the introduction to "Pretty Woman" and a number of other musical devices are used to exaggerate the original. Many of the musical devices are digital and were not available when Orbison recorded his song. They are used to change the tone and overall sound of the original song and, more specifically, Orbison's style of musical composition. The devices are used to create distinctive sounds

using modern "scrapper" noises, playing notes in uncharacteristic keys, and altering the otherwise conventional drum beat .

Leibovitz v. Paramount Pictures Corp.'

Annie Leibovitz, a well‑known art photographer, brought an action against Paramount Pictures for copyright infringement of her photograph showing the profile of a nude pregnant actress (Demi Moore). Paramount used a nearly identical photograph with a man's face replacing Moore's in an advertisement for a movie. Leibovitz's photograph of Demi Moore, pregnant at the time, showed the actress standing in profile with her head tilted down towards the camera and her right arm covering her chest and her left arm over her stomach. The photo appeared on the cover of Vanity Fair magazine in August of 1991. The actress's countenance is somber and dignified and she is wearing an elegant diamond ring on her right hand. At her deposition, Leibovitz did not identify the primary message of her photograph but did state that among the messages was Moore's "self‑confidence or feeling of pride in being beautiful and pregnant. "8 The allegedly infringing photograph was used by Paramount to promote a movie staring actor Leslie Neilson. Paramount's photograph used Leibovitz's photograph with Neilson's face superimposed on Moore's body. Moore's dignified expression is replaced with Neilson's mischievous smirk. On his right hand is an unrefined, and large, glass ring, in contrast to the elegant diamond ring worn by Moore. Since Paramount's advertisement used Leibovitz's photograph, the body angle, the downward‑tilting head, and placement of the arms are identical in both works.

Dr. Seuss Enterprises v. Penguin Books USA, Inc.'

In Dr. Seuss Enterprises, the plaintiff brought a cause of action against the defendant for infringing several works by the plaintiff, including the children's book "The Cat in the Hat" featuring a mischievous but well meaning cat and two children. The book is a poetic tale written in anapestic tetrameter about a cat visiting two young children home alone. At the end the children have to decide whether to tell their parents about their unusual visitor. As many are aware, the Cat sports a long, stovepipe, scrunchy red and‑white striped hat. The hat is a well known mark and appears, according to the author's count, 26 times in the book. The defendant's publication, entitled "Cat NOT in the Hat! A Parody by Dr. Juice," is a rhyming account of the O.J. Simpson trial.'° The defendant's book includes at least 13
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illustrations of the plaintiff's trademark hat (worn by the former running back) and is featured on the front and back covers of the book. The poetic structure of the book is also anapestic tetrameter and reads similarly to the plaintiff's "The Cat in the Hat." The defendants were not licensed or authorized to use any of the works, characters, or illustrations owned by Dr. Seuss Enterprises.

The Defendants argued that their book is a parody in that it transposes the childish style and moral content of the classic works of Dr. Seuss to the world of adult concerns. More specifically, they argued that by evoking the world of "The Cat in the Hat" they could comment on the mix of frivolousness and moral gravity that characterized the culture's reaction to the events surrounding the trial. In addition, they argued that their book was a parody of the mix of whimsy and moral dilemma created by Dr. Seuss' original "The Cat in the Hat" (i.e., the possibility of a real trickster cat leaving a moral dilemma in his wake").

HOW THE COURTS DECIDED

Campbell v. Acuff‑Rose Music, Inc.

The Supreme Court, in a 9‑0 decision (Justice Kennedy concurring) reversed the Sixth Circuit's judgment that 2 Live Crew's "Pretty Woman" was not a fair use of Orbison's "Oh, Pretty Woman" within the meaning of § 107 of the Copyright Act. It remanded the case to the district court for a determination of whether the song is a fair use given the new guidelines of the fair use analysis for parodies stated by the Court.

At the outset, the Court noted that the four statutory factors in § 107 (see fn. 2) should not be treated independently of each other and that all must be considered together with the primary purpose of furthering the goals of copyright law. The Court stated that "[t]he fair use doctrine thus permits courts to avoid rigid application of the copyright statute when, on occasion, it would stifle the very creativity which that law is designed to foster." The Court commented that the Sixth Circuit's unduly literal and unbalanced application of the statutory fair use factors opposed the copyright law's aim of encouraging creativity. The Court's discussion on parody and fair use is analyzed in greater detail below.

Leibovitz vs. Paramount Pictures Corp.

In Leibovitz the Second Circuit held that Paramount's advertisement qualifies as a parody of the Plaintiff's original work and that it is a fair use. The court found that Paramount's advertisement added new elements

to the original work and, thus, qualified as a "transformative" work. In applying Supreme Court precedent from Campbell, the Second Circuit inquired whether the advertisement "may reasonably be perceived as a new work that "at least in part comments on [the] Leibovitz" photograph. The circuit court found that "because the smirking face of Neilson contrasts so strikingly with the serious expression on the face of Moore, the ad may reasonably be perceived as commenting on the seriousness, even the pretentiousness of the original." The court went on to say that "the contrast achieves the effect of ridicule that the Supreme Court recognized in Campbell would serve as a sufficient comment to tip the first factor [of § 107] in a parodist's favor."15

The court stated that the ad is not merely different but differs in a way reasonably perceived as commenting through ridicule on what a viewer might think is the "undue self‑importance conveyed by the subject of the Leibovitz photograph."16 The ad can also be reasonably perceived as expressing disagreement with the message of the original photograph as extolling the beauty of the pregnant female body. Such a comment could be drawn from the contrast between a serious portrayal of a woman taking pride in her body and of a truly ridiculous image of a smirking, middle‑aged pregnant man. However, the court noted that they had some concern about the ease with which every purported parodist could win on the first factor of § 107 ("the purpose and character of the use") simply by pointing out some feature that contrasts with the original; being different from an original does not inevitably comment on the original. The court, citing Campbell, also stated that "it is this joinder of reference and ridicule that marks off the author's choice of parody from other types of comment and criticism that traditionally have had a claim to fair use protection as transformative works."

Dr. Seuss Enterprises vs. Penguin Books USA, Inc.

The Ninth Circuit held that "Cat NOT in the Hat! A Parody by Dr. Juice" is not a fair use of the plaintiff's work. The court began by stating that the critical issue under the first factor is whether the defendant's book is a parody of the original work. It determined whether the book "merely supersedes the Dr. Seuss creations or whether and to what extent the new work is transformative, i.e., whether it alters the plaintiff's book with new expression, meaning or message."  The court described parody as a form of social and literary criticism having a socially significant

value as free speech under the First Amendment. Citing Campbell, it addressed the threshold question of whether parodic character "may reasonably be perceived."

      The court found that although the defendant's book broadly mimics Dr. Seuss's characteristic style, it does not hold the style up to ridicule; it simply retells the O.J. Simpson tale. It found that the stanza and illustrations in the defendants' book have no critical bearing on the substance or style of "The Cat in the Hat." The defendant merely used the cat's hat, the narrator, and the title to draw attention to its book, and "perhaps even avoid the drudgery in working up something fresh."19  The court held that since there was no effort to create a transformative work with "new expression, meaning, or message" the defendants' book does not qualify as a parodic work.

DEFINING PARODY

When a work alleged to be a parody undergoes a §107 fair use analysis, a court must determine whether the derivative work is in fact a genuine parody. As seen in the case law, this determination is not done a priori of the § 107 analysis, but is intertwined with the analysis, particularly while examining the first and third factors of §107. The distinctions between parodic works and other types such as burlesque, travesty, or even simple comical efforts are often hazy and difficult to determine as a practical matter. What is needed is a precise yet pragmatic definition or standard of parody which the courts can use, at a minimum, to draw boundaries between parodic works and, for instance, simple comical efforts. One challenge in arriving at this definition or standard ‑ if attainable at all ‑ is the mixing of notions and theories addressing parody posited in not only the courts but also in the fields of literary criticism and comparative literature.

Literary Definitions


Literary critics and students of parody have defined the parodic form in different ways. The form closest to and most easily confused with parody is burlesque. While the

author of a burlesque imitates the style of the original, it differs from parody in that the writer is not concerned with the original for

what it has to convey or how it conveys it, but merely as a device or medium for topical humor. In contrast, parody concentrates on

the style and thought of the original. It imi​tates the expression and ideas of serious or

well‑known works in a satirical manner. The parodist metamorphasizes or transforms the original work's ideas and expression through the creative use of satiric imitation and invention into a recognizably distinct work. As one scholar has noted, "[i]f burlesque is pouring new wine into old bottles, parody is making a new wine that tastes like the old but has a slightly lethal effect.”  At its best, parody is a form of literary or music criticism.

To create a contrasting work that conveys the parodist's criticism, the parodist must imitate the material in an exaggerated, distorted, or perverted manner rather than merely copying it. It is necessary, then, that the intent, expression, and effect of a parody be recognizably different from that of the original work. One of the difficulties in separating burlesque from parody stems from the burlesque author's unavoidable tendency to also exaggerate, distort, or pervert the material of the original work. The primary difference is whether the author comments on or criticizes the original work.

One commentator on parodic literature believes that burlesque is established as the largest and most general category of stylistic imitation since it appears to be the most primitive, least disciplined, and is broad enough to include parody, travesty and caricature, which he believes are specialized derivations of burlesque. 21 Another literary critic believes that some theories of parody, including the aforementioned, are an "intensification and refinement of a potential already present in burlesque.” He notes that "these distinctions are fruitful but rest on the weak grounds of either the intention of the artist or the extra‑literary attributes of the art. A particular parody imitates a particular work and, in the process, reveals something about that work; in a more generalized context, parody imitates art and reveals something about its basic character most often through comment or criticism.

Although scholars may disagree on the precise nature and definition of parody, the element of criticism or comment appears to be a common and essential thread in parodic material that separates it from burlesque or other comic works. Even with this essential component, however, courts must still be careful not to give parody too broad a definition. For example, a musical parody based on a well‑known song must directly and unambiguously comment on or criticize that song. There must be a discernible and defined thematic relationship between the original copyrighted work and its parody.

Judicial Definitions

In Campbell, Justice Souter resorted to dictionary definitions of parody. The American Heritage Dictionary defines parody as a "literary or artistic work that imitates the characteristic style of an author or a work for comic effect or ridicule," and the Oxford English Dictionary defines it as a "composition in prose or verse in which the characteristic turns of thought and phrase in an author or class of authors are imitated in such a way as to make them appear ridiculous." Justice Souter took these dictionary definitions and arrived at the Court's own succinct copyright standard for parody: the right of any parodist's claim to quote from existing material stems directly from "the use of some elements of a prior author's composition to create a new one that, at least in part, comments on that author's works.  The Court goes on to state that "[i]f, on the contrary, the commentary has no critical bearing on the substance or style of the original composition, which the alleged infringer merely uses to get attention or to avoid the drudgery in working up something fresh, the claim to fairness in borrowing from another's work diminishes accordingly (if not vanishes) .

It appears that the Second and Ninth Circuits followed this definition. In Leibovitz, the Second Circuit stated that the question is whether the advertisement can be perceived as a new work that "at least in part comments" on the original. The Ninth Circuit described parody as a "form of social and literary criticism having a socially significant value as free speech under the First Amendment."26

The judicial or common law definition of parody clearly requires at least some commentary, which in many cases is critical commentary, on the "substance or style" of the original copyright‑protected work. Courts should inquire whether the new work merely "supersedes the objects of the original creation, or instead adds something new, with a further purpose or different character, altering the first with new expression, meaning, or message; and it asks, in other words, whether and to what extent the new work is `transformative." 21 Parody should, through commentary inherent in its composition, add something new to the original work. It should alter the original with new expression, meaning, or message and in this process transform the original work. Finally, the Court noted that parody should "provide social benefit, by shedding light on an earlier work, and, in the process, creating a new one." If this is accomplished, "like other comment or criticism, [parody] may claim fair use under § 107."

For example, the Supreme Court interpreted 2 Live Crew's commentary as juxtaposing

 the romantic musings of a man . . ., with degrading taunts, a bawdy demand for sex, and a sigh of relief from paternal responsibility. The later words can be taken as a comment on the naivete of the original of an earlier day, as rejection of the original’s sentiment that ignores the ugliness of street life and the debasement that it signifies. It is this joinder of reference and ridicule that marks off the author's choice of parody from the other types of comment and criticism that traditionally have had a claim to fair use protection as transformative works. 28 

Similarly, in Leibovitz the Second Circuit stated that "the ad is not merely different but differs in a way that may reasonably be perceived as commenting through ridicule."

In his concurrence, Justice Kennedy is circumspect about defining parody too broadly and expressed some doubts about 2 Live Crew's "Pretty Woman." He states that although parody must "draw upon the original composition to make humorous or ironic commentary about that same composition, . . . [i]t is not enough that the parody use the original in a humorous fashion, however creative that humor may be. 29 This can be interpreted as saying that the work must be a parody and not a simple burlesque or comical effort. Justice Kennedy made clear that the "parody must target the original, and not just its general style, the genre of art to which it belongs, or society as a whole.   According to Justice Kennedy comment on the "naivete of the original should not be taken as sufficient comment or criticism for the work to pass as a parody for a fair use analysis."

Justice Kennedy's views are also more in line with notions of parody in literary criticism. He stated that "parody must make some critical comment or statement about the original work which reflects the original perspective of the parodist ‑ thereby giving the parody social value beyond its entertainment." This is similar to the literary notion that parody imitates a work and reveals something about that work; that is, it imitates a particular work and reveals something about its basic character. Given this standard, Justice Kennedy was not entirely convinced that 2 Live Crew's song is a legitimate parody. He stated that "[m]ore than arguable parodic content should be required to deem a would-be parody a fair use." His concern was that musicians could exploit or write commercial take‑offs of well‑known works and then, if challenged, claim that their work was meaningful or insightful commentary on the original, qualifying it "post hoc as a parody." The point he makes

is that nearly any renovated modern version of an old composition using electronic or digital equipment unavailable in the past can be interpreted as commenting on the "naivete of the original." As society's views change and music recording techniques advance, the differences in style and the juxtaposition of an old tune in a new genre will, in many cases, make listeners think that the original songs were traditional, old‑fashioned, or naive. Justice Kennedy believes this is too easily done and does not deserve to be classified as parody for fair use analysis.

However, the majority in Campbell held that a composition which targets an original more obliquely or loosely than 2 Live Crew's parody "may still be sufficiently aimed at an original work to come within our analysis of parody."31 The Court placed a higher burden on the fair use proponent to show the use's transformative element and its critical relationship to the original if the use "rums the risk of serving as a substitute for the original or licensed derivatives." Conversely, looser forms of parody, such as compositions that do not take close parodic aim at its target, should be given leeway "when there is little or no risk of market substitution," such as when the parodic work usurps a market for the original work or a derivative of the original work .32

Conclusion

With these three cases, courts have made examining satirical works for fair use a more esoteric and complex endeavor, and justifiably so. It is easy to declare that parody should be defined narrowly; however, this would be misguided because parody needs to be discerned methodically and objectively. The factfinder, whether the judge or the jury, must now determine with closer scrutiny whether the use at issue should be accorded the status of parody.

For assistance, the factfinder should look for direct and unambiguous comment or criticism. In doing so, the factfinder should identify precisely what point or statement of the original is being commented on or criticized. In addition, there should be a discernible and defined thematic relationship between the original and its alleged parody. If the parodic nature is still not clear, the factfinder should attempt to determine if the alleged parody reflects the author's alternative or original perspective, or whether the alleged parody reveals something about the basic character of the original work. Through this process, the factfinder can determine whether the alleged parody is a transformative work or a mere comical spoof or travesty. These are not always easy questions, but they do provide a structured and substantive approach to identifying parody. Moreover, they do so without

encroaching on a domain that courts have traditionally avoided: the evaluation of artistic or literary merit.
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